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BRIEF OF THE EPA OFFICE OF AIR AND RADIATION

The Otfice of Aur and Radiation (OAR) of the Environmental Protection Agency
{EPA) submits this brief in accordance with the Environmental Appeals Board’s (EAB or
Board) July 20, 2007 Order in the above-captioned matter. QAR’s position is that the
[lknois Environmental Protection Agency’s (IEPA) treatiment of carbon dioxide (CO3)
emissions from the Christian County Generation power blant in issuing the Prevention of
Significant Deterioration (PSD) permit was consistent with the Clean Air Act (CAA or
Act), corresponding implementing regulations, and EPA palicy.
L. Introduction and Background

This casc mvoives an appeal of 2 PSD permit issue¢ by the [EPA to Christian
County Generation, LLC (Christian County) to construct a coal-fired mtegrated
gasiﬁcatio}l combined cyele (IGCC) power plant and associaled ernission units, known as
the Taylorville Energy Center, in Christian Couaty, Hlmois. [nits July 20, 2007 Order,

the Board requested that OAR and the Office of General Counsel file a brief addressing

issucs raised by Petitioner’s arguments regarding consideration of CO; emissions in the




Best Available Control Technology (BACT) analysis for the propesed facility.
Specifically, the Board asked OAR to address the Petitioner’s arguments that the
Christian County PSD permit should be remanded because: (V) the permut lacks a CO;
cmissions limit based on BACT, and (2) IEPA failed to congsider the collateral
environmental impacts of CO, in its BACT analysis.

As a preliminary matter, OAR agrees with IEPA and the permitee that Petitioner
has not preserved these 1ssues for review for the reasons set forth in the briefs already
sebmitted by these partieé. Accordingly, consistent wilh the Board's precedent cited in
the arguments of IEPA {Response to Pet. at 11-15, 33-36) and Christian County (Mot. to
participate at 4-9, 16-19), review of this case should be denied without reaching the
merits of the issues raised by Pelitioner. Nonctheless, per the EAB’s Order, CAR will
acdress Petitioner’s arguments belox&; in order to assist the Board in the event that it
reaches the ments of the case.

In undertaking any substantive analysis of Petitioner’s arguments, the Board
should also be aware that EPA Region 8 recently addressed these same issues in the
course of issuing a PSD permit for the Deseret Bonanza clectric generating unit, to be
vonstructed in eastern Utah. In that action, co.nsistent with the arguments below, the
Region concluded that it lacked the legal authority to establish emissions limitations for
COy and that the record did not show that consideration of the global impacts of CO; and
other greenhouse gas (GHG) emissions would have changed the outcome of the collateral
environmental impacts component of the BACT anelysis for regulated pollutants. See

Response to Public Comments on Draft Air Pollulion Cantrol Prevention of Significant

Deterjoration (PS1) Permit to Construct, Permit No. PSD-OU-0002-04.00 (August 30,




2067, Deseret Bonanza Response to Comments), at 5-6, available at
kitp:/fwww.epa.goviregion/air/permitiing/deseret. himl.

II. TEPA Lacks the Authority to Include a CO;lEmissions Limit in the Christian
County PSD Permit. '

‘I'he absence of a CO; emissions limitation in the Christian County PSD permit
does not establish grounds for remand. The EPA Administrator long ago established that
the Agency, and delegated permnitting authorities such ag IEPA, “lack]] the authority to
impose [PSD permit] limitatior:s or other restrictions directly on the emission of
umrepgulated pollutants.™ North County Resource Recovery Assoc., 2 A 229, 230
(Adm’r 1986). In fact, the Board has already applied this long standing principle and
deterrained that CO, emissions arc not regulaied pollulants for PSD permitting purposes.
Inter-power of New York, 5 EAD 130, 151(FARB 1994) (finding EPA was not required
to examne technologies aimed at {:ontroliing C.Oz because it was an unregulated
poliutant); see also Kawaihae Cogeneration Project, 7 EAD. 107, 132 (EAR 1997)
{upholding a PSD permit in which the permitting authority found that CO, was not “é
regulated air pollutant for permitting purposes™). Whils the Supreme Court decision in
Massachusetts v. EPA, 127 8. Ct. 1438 (2007), held that CO; and other GHGs are “air
pollutants” under the CAA, that decisién did not maks CO; a reguiated NSR pollutant
and, thus, does not alter the requirements of the current PSD permitting program.

A. P5D Permitting Requirementis Apply Only to Those Air Pollntants
Actuaily Regulated under the CAA,

The Clean Air Act requires FSD permits to contain emissions limitations for

“each pollutant subject to regulation” under the Act. CAA §§ 165(a)(4), 163(3). In

carrying out the PSD permitting program, EPA promulgated a regulation implementing

a




this statutory instruction. See 40 CF.R. § 52.21(b)(12). OAR has historically interpreted
the term “subject to regulation under the Act” to describe pollutants that are presently
subject to a statutory or regulatory provisilon that requires “actual control of emissions” of
those pollutants. Memorandum from Lydia N. Wegman, OAQPS Deputy Director,
entitled Definition of Regulated Air Polluiant for Purposes of Title V {Apnil 26, 1993,
Wegmaxl Memo.) at 5 (explaining which potlatanis are “subject to regulation under the
Act” for itle V permitting purposes and noting that the interpretation was similar to the
approach taken in PSD permitting).! The EAB has also adopted this approach. See
Kawaihae Cogeneration Project, 7 E.A D at 132 (upholding a PSD permitting decision
that CO, was not “a regulated air pollutant [or permitling purposes” because there were
“no regulations or standards prohibiting, imiting or controlliﬁg the emissions of
greenhouse gases from stationary sources™); Knauf Fiber Glass, 8 F.AD. 121, 163-64
(FEAB 1999) (finding “additional [PSD] permit condtiions relating to emissions of
respirable glass fibers™ were not required because these fibers were “unregulated
pollutants™ not specitically addressed by CAA amission control requirements and only
needed to be addressed to the extent they were components of PM;e, a regulated
pollutant).

The Agency’s interpretation of the term “subject to regulation under the Act”™ fox

PSD permilting purposes to include only these air poliutants for which actual emission

' OAR recognizes that the Wegman Memorandum. defines a CAA “air pollutant” more
parrowly than the definition recently afforded by the Supreme Court. Compare Wegman
Mermo. at 4, with Mussachusetis v. EPA, 127 8. Ct. 1438, 1460 (2007). However, OAR
is not using the Wegman Memorandum for its definition of “atr pollutant” but rather for

its explanation of which air pollutants are considered “subject to regulation under the
Act” for permitting purposes, an issue that was not addressed m the Massachusetts
decision.




control requirements exist i1s alsoe evident from earlier rulemakings for the PSD program
in which the Agcncy id‘entiﬁed the specitic poliutants subject fo regulation. See 43 Fed,
Reg. 26388, 26397 (June 19, 1978) (describing pollutants subject to BACT requirements
as those pollutants actually regulated under varicus CAA provisions); 61 Fed. Reg.
38250, 38309; 10 (Juty 23, 1996) (listing pollulants subject to PSD review and including
only those pollutants actually regulated vnder Cxisping gmission control provisions of the
CAA).

In 2002, EPA ccrdiﬁgd this appreach for determining which air poliutants were
covered by PSD requirements. EPA clarificd that BACT emnssion limits are required
“for each regulated NSR pollutant that [a major source] would have the potential to ermt
in significant amounts” while also defining the term “regulated NSR pollutant.” 40
CFR.§35221(N(2;40CFR. § 52.21(&))(50).2 In these regulations, EPA defined a
regulated NSR pollutant to include those pollutants for which emissicen control measures
are required under three principal program areas — pollutants for which national ambient
air quality standards (NAAQS) have been promulgated (and their precursors}), pollutants
subrect to a section 111 New Source Performance Standard (NSPS), and class Lor IL
substances under titte VI of the Act® — as well as any pellutant “that otherwise is subject
to regulation under the TAct.” 40 C.ER. § 52210 50)(1)-(iv). In promulgating the 2002
rule, EPA provided a list of the specific pellutants “currently regulated under the Act
[and] subject (o Federal PSD review and permitting requirernents” in sccordance with the
rule - a list that did not include CO;, even though EPA guidance existed at that time that

considered CO; to be an air pollutant. 67 Fed. Reg. 80186, 80240 (Dee. 21, 2002).

2 The codification of this approach in the PSI) regulations was not chailenged in court.

* Class or 11 substances are specific categories of azone depleting emissions.
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Consislent with the categories of pollutants contained in the first three sections of the
“regulated NSR pollatant” definition and EPA’s historic interpretation of PSD permitting

requirements, EPA continues ta interpret the catch-all phrase “otherwise is subject to

- regulation under the Act” to refer anly to air peliutants that are presently subject to a

statutory or reguiatory provision that requires actual control of emissions of that
pollutant.

B. CO, Is Not Currently a Regulated NSR Pollutant.

Because FPA has not established a NAAQS or NSPS for CO;,, classified COZ asa
title V] substance or atherwise regulated CO, under any other provisibn of the Act, CQ);
is not carrently a “regulaied NSR polhutant™ as defined by EPA regulations and,
therefore, 1s not subject to PSD permit limits. Although the Supreme Court’s decision in
Massachusetts v. EP4, 127 5. Ct. 1438 (2007), held that CO; and other GHGs are “air
pollutants” under the CA A, the Cowrt’s decision does not require permitting authorines
(including [EPA) to set CO, emission limits in PSD permits in the absence of some other
regulatory action. Notably, the Court did not hold that EPA was required to reguiate CO,
and other GHG enmuissions under CAA section 202 (the mobile source provision at 1ssue
n the Massachusetrs case), or any other section. Rather, the Court concluded that these
emissions are “air pollutants” under the Act, id. at 1460, and therefore found that EPA
could regulate them under Section 202, subject fo éertajn Agency endangerment

determinations pertaining to mobile sources, id. at 1462-63.° Thus, condrary to

In light of the Court’s opinion, EPA is currently taking the steps necessary to make an
endangerment defermination for mobile sources, see President’s May 14, 2007 Executive
Oxder {available at http:/fwww whitehouse.govinews/releases/2007/05/200705 1 4-
1.htm0), and is also developing an overall strategy for addressing the emissions of CO»
and other GHGs under the CAA, see Deseret Bonanza Response to Comments at 5.




Pctitioner’s arguments, the Massachusetis decision did not make CQ4 “subject to

regulation” for PSD permitting purposes and did not change longstanding EPA policy

and EAB precedent regarding the interpretation of that phrase.

The CAA acid rain program provision cited by Petitiongr does not establish
errussions conwol requirements on COy and thus does not make €O, “subject to
regulation under the Act” for PSD permitting purposcs. Pet at 7-8. Section 821 of the
Act only requires thal certain sources moenitor and report CO; emissions and that EPA
make such emissions data publicly available. 42 UJ.8.C. § 7651k note {found at Pub.T..
101-549, 104 Stat. 2699). This provision dees not tmpose any limitations on CO;
emissions or reguire sources to install CO, emissions conirols. As discussed above,
under the Agency’s historic interpretation, actual emission controls are necessary before a
pollutant can be considered “subject to regulation” for PSD permitting purposes.

Mor;covcr, OAR. guidance has previously explained that CO, is nof considered to
be a pollutant subject to regalation for CAA penmnitting purposes because the § 821
requirements “involve actions such as reporting and study” of CO; but not actuzﬁ CO,
emissions control. Wegman Memo. at 5.% Petitioner fails to cite any contrarg' authority
or EPA interpretation that supports the proposition that requirements fo moniter and
report emissions are equivalent to requirements lo control emissions under the Act.

Similarly mispiaced is Petitioner’s reliance on the general nuisance provision nf
the Illinois State implementation Plan (SIP) to argue (hat CO; is “subject to regulation”

for the purpose of this PSD permitiing action, IEPA addressed this issue exiensively in-

> While the Massachusetts v. £PA decision adopted a broader definition of “air potlutant”
than used in the Wegman Memorandum, see note 1 supra, use of a broader definition of
“air pollutant” does not aflect the Memorandum’s explanation of which pollutants are
considered “subject to regulation under the Act™ for permitting purposes.




both its rsspoﬁse to public comments, see Pel.’s Ex. 3 at 9-10, and its brief in this case,
see [EPA Respanse to Pet. at 27-31. From this analysis, it is clear that the State has never
and does not now interpret the “Prohibition of Air ,Poﬂution" provision in its SIP to
regulate COz emissions. In addition, the rulemaking Petilioner cites to show that EPA
approved this provisicn of the Illinois SIP does not provide any indication that EPA read
that provision to apply broadly to regulate CO, emissi-ons. See generaliy 37 Fed. Reg.
10862, 10842-847 and 10862-863 (May 31, 1972).

Unable to rely on section 821 of the CAA and the Illincis SIP's general nuisance
provision o estabﬁéh that CO; is currently a pollutant subject to regulation under the
CAA, Petitioner’s only remaining argument is that CO; is a regulated NSR pollutant
because the phrase “subject to regulation under the Act” must be interpreted to include
any air erussions that are “capable of being regulated”, regardless of whether or not they
are currently regulated. Pet. at 10 {cmphasis added). However, this is an unworkable
interpretation of the Act that i3 not consistent with EPA’s historic view and promuigaﬁed
regutations. Under Petitioner’s reading, -any emissions that could be considéred an air
pollutant, and thus could po%enlialfy be subject to regulatiOn under the CAA, would meet
the definiton of “regulated NSR pollutant”™ to which PSD permitting requirements apply.
As the EAB has alrcady stated, “[n]ot all air pollutaats are covered by the federal PSD
review requicements.” Knauf Fiber Glass, 8 E.A.D. at 162. Pefitioner’s argument not
only ignores the specific language of the applicable PSD regulations, it also completely
usurps EPA’s discretion to intarpret and implement the PSD program undef the CAA.

See Environmental Defense v. Duke Energy Corp., 127 S. Ct. 1423 (2007) (finding that




EPA has discration to define relevant statutory terms in the context of implementing the
overall PSD program).

Petitioner’s wide reading of “subject to regulation” to include each and every air
pollutant that may be regulated under the CAA in the indefinite future, and £ot just those
EPA has chosen to regulate through public notice and conument rulemaking, does not
reflect the regulatory language EPA adopted in 2002, FPA specifically chosc to List three
specific programs in which air pélluta11ts are regiiated, and then to also include other air
pollutants subject to regulation under the Act, excepting hazardous air poliutants (HAPs).
40 CF.R. § 52.21(b)(50X1)-(1v). TF, as Petitioner argues, such regulations must be read to
cover any and all air pollutants other than HAPs, EPA could have easily written the
regulated NSR pollutant definition to adopt such an approach — but EPA did not write the
regulations i such a marmer. Instead, EPA adopted a definition that reflected vears of
agency practice of considering an air pollutast to be “subject to regulation” under the Act
cnly when it was covered hy other statutory or regulatory progran'xsr that impeose mission
control requirements.

In order to.carry out their administrative tunctions, federal agencies are often
afforded broad discretion in interpreting and implementing statutory requirements. This
is particularly true when the Agency is choosing its regulatory prierities. See
Massachusetts v. EPA, 127 8. Ct. at 1459 (noting that the Court hag repeatedly found that
“an agency has broad discretion to choose how best to marshal its mited resources and
personnel to carry out its delegated responsibilities™); Sierra Club v. Thomas, 828 F.2d
783,_798 (D.C. Cir. 1987) (finding that given COﬁgrcss’ broad mandate to EPA undez_ the

CAA, “the Agency cannot avoid setting priotities” in carrying out its regulatory duties).




Such discretion is especially impostant when regulating and administering a complex
permitting program, sach as the Act’s PSD program. [narderto carry ouf its mandate
under {he CAA, EPA compleled numerous public rulgmakings to determine exactly how
to carry oul the goals of the PSD program, including determimng which pollutants should
be-addressed in PSD permits and the exact nature in which they should be included. The
relevant definitions in those regulations were not challenged m court, and Petitioner’s
atlempt to effectively do so here by 1gnonng the plain reading of the regulations is 4
challenge that is both untimely and in the v\.—'rong venue. CAA § 307(b)1).

Finally, Petitionier’s reading that EPA must establish PSD emission limits for all
pollutants merety capable of regulation would completely eviscerate EPA’s discretion to
interpret the PSD program and would result in an admuntstratively unworkable program.
It would cnpple the PSD pemmitting process, because there would be almost no b;)unds to
the substances for which perruiting authorities would be required lo set PSD limits,
especially in Light of the Supreme Court’s reading of what constitutes an “air pollutant”
underthe Act. See Massachuserrs v. EPA, 127 §S. Ct. at 1460 (finding that the Act’s
“sweeping definition” of air pellutant “embraces all airborne compounds of whatever
stripe”).

EPA is currently exploring options for addressing GHG emissions in response to
the Supreme Court decision, but the Agency has not yet issued regulations requiring
control of CO; emissions under the Act generally or the PSD program specifically.
Accordingly, for ali of the reasons stated above, Petitioner has failed to demonstrate error

1 IEPA’s decision not to include a CO; BACT emissions limit 1in the Christian County
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PSD permit, because IEPA lacked the anthority to do so under the current PSD

permitting provisions of the Act.

III.  ¥IEPA Did Not Exrr In Its Consideration of the Environmental Tmpacts of CO;
Emissions in the BACT Analysis for the Christian County PSD Permit.

Petitioner has likewise failed to demonstrale any errer in IRPA’s BACT analysis
for those pollutants that are currently regulated under the PSD program. The Clean Air
Act provides that when determining the specific BACT emission limits for regulated
NSK pollutants that wiil be emitted by a proposed f‘aéihty, permitiing authorities should
performn a case-by-case analysis “laking into account energy, environmental, and
economic impacts” of the technologies under consideration. CAA § 169(3); see also 40
CIFR.§5221(b)i2). The perrmtting record in this case demonstrates that IEPA’s
assessment of collateral envirenmental impacts was consistent with the requirements of
the Act.

Al Permittimg Anthorities Can Address Environmental Impacts in the
Collateral Impacts Analysis of the BACT Determination.

To ensure a BACT analysis that meets the statutory criteria, EPA has established
a five-step, top-down process for determining erission limits for each NSR-regulated
potlutant considered in 2 PSD permitting decision: (1) identify all potentially applicable
control options; (2) eliminate technically infeasible control options; (3) rank remaining
technologies by control effectiveness; (4) shiminate control options from the top down
based on energy, environmental, and economic impacts; and (5) select the most effective
control option not eliminated as BACT. See Prairie State Generating Co., 13EAD.

_, PSD Appeal No. 05-05, slip op. at 14-18 (EAB Aug. 24, 2006) (summarizing and

describing steps in the top-down BACT analysis). Accord Three Mountain Power,




LLC,I0EAD. 39 42-43 0.3 (BEAB 2001); Knauf Fiber (lass, 8 EAD. at 129-31;
Hawaii Electric Lighi Co., 8 E.AD. 66, 84 (EAB 1998). Thus, EPA consicers the
collateral energy, environmental, and economic rmpacts of each BACT option al Step 4
of this analysis.

The CAA does not specify how permitting authorities should weigh these
collateral impacts when determining the BACT emission limits for a particular source.
The Agency’s longstanding interpretation is that “the primary purpoese of the collateral
impacts clause is to tempey the stringency of the technology requirements whenever one
or more of the specified collatcral impacls - energy, environmental, and economic -
renders use of the most effective technique inappropriate.” Columbia Gulf Transmission
Co.2 EAD. 824, 826 (Adm’r 1989). Accordingly, the environmental impacts analysis
“i5 generally conched 1n terms of discussing which available technology, among several
[considered for a source], produces less adverse collateral effects, and, if it does, whelher
that justifies its utilization even if the technology is otherwise less stringent” in
controlling the regulated pellutant. Od Dominion Electric Cooperative, 3 E.AD. 778,
792 (Adro’t 1992), o

B. IEPA Did Not Err in Its BACT Environmental Impacts Analysis for
the Christian County PSD Permit.

There is no cause to remand the Christian County PSD permit on the basis the
BACT collateral environmental impacts analysis, because JEPA considered the CO,
cmissions of various technologies in issuing the Christian County PSD parmit. The
record in this case clearly shows that TEPA considered the CO; emissions of the
technology selected as BACT and Spefciﬁcaliy noted that construction and operation of a

carbon capture ready 1GCC facility offered “possibilities for greatly improved
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environmental performance, compared to existing beiler lechnology.”™ Pet.”s Ex. ’3 at 8,
see also id at 3,7, and 9. At numerous points in the record, [EPA explamed how the
proposed carbon capture ready [GCC facility was “far better prepared” to control CO;
emissions than “existing cozl-fired power plants using beiler technology.” Pet’s Ex. 3 at
7, see also id. at 5, 8, and 9 {comparing IGCC technology to other available coal-fired
technologies). To the extent the Act 13 interpreted 1o call for an assessment of the impact
of CO, emissions,” IEPA’s analysis in this case would be sufficient to satisfy the Act’s
requirements to consider the envirommental impacts of available technologies.

The Petitioner’s argument — which repeats the comments previously submitted to
IFPA — does not demoenstrate clear error in FTEPA’s BACT analysis for the Christian
County facility. Petitioner has not identified which of the specific control technologies
considered by TEPA would have resulted in increased efficiency and reduced

environmental impacts from the facility. Thus, Petitioner has not shown that

¢ Even if the EAB were to find that IEPA’s consideration of CO; emissions in the BACT
coltateral impacts analysis was flawed in some way, it should not invalidate the permit.
Not only has the Board previously determined that permitting authorities are not required
to congider the emission of COy and other GHGs i the BACT environmental impacts
analysis, see Inter-power of New York, S E.AD. at 151 and Kawaihae Cogeneration
Project, 7TE.A.D. at 132, but EPA has historically interpreted the phrase “environmental
impacts” in the BACT analysis to focus on local environmental impacts that are directly
attributable to the proposed facility. See Columbia Gulf, 2 E.A.D. at 829-30 (finding that
the environmenial impacts analysis “focuses on local impacts that constrain the source
from vsing the most effective technology™) (cmphasis added). Accordingly, the collatexal
impacts analysis of BACT is not the appropriate mechanism for addressing the potential
global impacts of CO, emissions. This interpretation is supported by the “case-by-case”
language of the BACT definition, the relevant Jegislative history, and pnor EAB
decisions. Consistent with these authorities and Agency policy, EPA has not previously
considered the environmental impact of C(O; emissions in setting the BACT levels for
PSD permits, and il was not necessary for IEPA to do so in issuing (he Christian County
PSD permit. Sez also Deseret Bonanza Response to Comments at 8-9 {declining to
address the environmental impacts of CO; and other GHG emissions based, int part, on
the local focus of the coilateral impacts analysis).
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comparisons of the CO; emussions frem control technologies actually considered for the

Christian County facility would produ.ce‘ differences in CO» eruissions significant enough
to necessitate changing any of tl;le specific BACT linmts in the permit. See generally Pet.
at 13-15: see alse Hillman Power Co., LOC, 10 EAD, 673, 684(EAB 2002) (exp]aining

that “the environmental component of the collateral impacts clause.. .need only address

those control alternatives with any signi heant or unusual envirommental impacts that have

the potentral to afféct the selection or elimination of a control alternative™) (internal
quotation and citation omitted).

Furthermore, Petitioner has shown no error in IEPA’s decision not to follow the
recommendation 1o “set output-based limuts for other PSD pollutants, such as sulfus
dioxide and nitrogen oxides, with an eye to [CCZ] emissions,” thus reducing CO»
cmissions by maximizing efficiency. Pet. at 14. IEPA thoroughly addressed this issuc in
its response to public comments, explaining that the collateral impacts analysis was not
the appropriate mechamsm in the BACT top-down analysis for assessing the request for
output-based limits, and that even if such limits were considered, there was nothing to
suggest that the particular technblogies considered as BACT for the Chnstian County
would préduee diffcrent efficiencies. See Pet.’s Ex. 3 at 10-11; see also [EPA Response
to Petition at 33-36.

The Petition fails to note specific deficiencies in either part of the rationale
provided by IEPA in its respense to comments, and it is OAR’s position that [EPA’s

anabysis is correct o both peints. First, the collateral impacts analysis 1s not the

' appropriate'section of the RACT top-down analysis for assessing the outpui-based limuit

that Petitioner is xequesting. An output-based limit is besl seen either as a represeniation
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of a type of emission control aption to be considered for the facility under step 1 (i.e.,
specifylng energy etficiency as an option for conirolling emissions of regulated
pollulants) or as & method of expressing an emission limit under step 5 (L.e., specifying
the emission limit to be achieved from use of the most effective control option remaining
from these considered in the BACT analysis). Second, TEPA stated that the Christian
County [GCC facility was expected to have a thermal efficiency of 37 percent and
concluded that thexe was “nolhing [tof suggest that 41 percent efficiency [as requested m
the comunent| is achievable.” Pet’s Ex. 3 at 10-11, IEPA also explained that inclusion
of a strict output-based limit could be “counterproductive” given that some of the plant’s
energy output would be needed to capture and transfer CO; in the fulure. fd.

The pregent Pefition rot only fails to address the many instances in which IEPA
considered the potential positive environmental impabts 1GCC technology has over
existing coal-fired technology, but it also fails to address whether the particular control
technologies considered for the Christian CountyrIGCC unil have different thermal
efficiencies. In addition; the Pctition fails to discuss how ‘any such differences in those
specific efficiencies would have resulted m the type of significantly different
environmental impacts that would have necessitated [EPA’s selection of a different type
of contrel technology as BACT. Because such comparisons are at the heart of the BACT
analysis, they are required in any petition alleging 2 deficiency (o a permitting authority’s
analysis. See Old Dominton, 3 T.A.D. at 793 (finding no error in the PSD peﬁnitting
decision given petitioner’s lack of “specificity and clarity” for providing “no specific
comparison” of differences in the environmental impacts of the various technologies

considered in the BACT analysis). See also Vermoni Yankee Nuclear Power Corp. v.
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~ based limut.

Natural Resources Defense Council, Inc., 435 11.5. 519, 333 (1978} (explamning that

commenis regarding an agency’s anatysis of environmental impacts “cannot merely state
that a particular mistake was made, ...[but] must show why the mislake was of possible

significance in the results™). Accordingly, Petitioner has failed to show any clear error in
[EPA’s consideration of COs cissions in the BACT environmenlal impacts apalysis tor

the Christian County PSD permit, either gencrally or through application of an output-

IV.  Conclusion
As explained above, TEPA’s reatment of CO, emissions in the Christian County g
PSD permitting process was appmpriatc given the requirements of the Act, corresponding
implementing regulations, and EPA policy ymplementing those requiremeufs. TIEPA was
not required ‘to include an emission limit for CO; emissions in the PSD permit for the
Chﬁstian County IGCC faciiity. In addition, Petitioner has not shown clear error in

IEPA’s consideration of the environmental impact of CO, cmissions in the BACT

analysis for the Christian County facility.

Date: September ‘.24, 2007 Respectfully submitted,
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Kansas
Chair

Gov. Joe Manchin 1l
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Vice Chair & Chair-elect

DEMOCRATIC GOVERNORS ASSQCIATION
1401 K STREET, NW, SUITE 200 WASHINGTON, DC 20003
T 202.772.5600 F 202.772.5602 WWW.DEMOCRATICGOVERNORS.ORG

May 22, 2007

President George W. Bush

The White House

1600 Pennsylvania Avenue, N.W.
Washington, D.C., 20500

Drear My, President:

When Demaocratic governors wrote to you about high gasoline prices in April 2004, prices were
nearing $2.00 per gallon — a price most consumers would happily pay today. This summer in some
parts of the country, prices are expected to double that amount.

Democratic governors have a history of standing up for consumers and are taking action to ease the
pain at the pump. We are investigating price gouging, investing in alternative sources of energy, and
roHing back oil and gas subsidies. We support corporate profitability ~ but not on the backs of
working families and not at the obscene levels we have seen in recent months.

We urge you to join us in pressing oil companies to invest their profits in fixing refinery capacity
issues that have become an annual foil for swiftly escalating prices. Further, we call on you to work
with Congress to lower gas prices — support federal legislation defining and penalizing gas price
gouging and order your Adminisiration’s agencies to go afier any anti-trust or commodities
violations.

Democratic governors know that the long-term prescription for high gas prices is to achieve energy
security by reducing our dependence on foreign oil. We are consistently and innovatively leading the
way by promoting alternative sources of energy, encouraging conservation, and demanding
efficiency.

We are encouraged by your comments this month on energy independence, and we invite you to
look at our states to see how we are getting results.

Talk is much cheaper than gas prices. Now is the time for action. Together, we can make America
more prosperous, more secure, and less vulnerable to the pain at the pump.

Sincerely,

Governor Kathleen Sebelius Governor Joe Manchin I
Kansas West Virginia

Chair Vice Chair & Chair-elect

Governor Jon S.

New Jersey
Federal Liaison Policy Chair

Paid for by the Democratic Governors Association.
Not authorized by any candidate or candidate’s committee.
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Governor Edward G. Rendell
Pennsylvania
Campaign Chair

Governor Mike Beebe
Arkansas
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Governor Ruth Ann Minner
Delaware

Govemor Chet Culver
Iowa

Governor Déval Patrick

Massachusetts

Governor Bill Richardson

New Mexico
Chair Emeritus

OVEnor Jane; Napolitano
Arizona
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Governor Red Blago
Illinois

Governor Kathleen Babineaux Blanco

Louisiana

G0vernor Ted Strickland
Ohio
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Governor Ted Kulongoski
Oregon

Wisconsin

Governor Phil Bredesen
Tennessee




